
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/NC/92/00/NJ  

In the complaint between: 

 

K W Diergaardt Complainant 
 

and  

 

KWV-Voorsorgfonds  Respondent 
  
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms 

of section 30A(3) of the Pension Funds Act, 24 of 1956 (“the Act”). The complaint 

relates to the payment of a death benefit in terms of section 37C(1)(bA) of the Act, in 

particular, the exclusion of the complainant from sharing in the distribution.   

 

2. No hearing was held in this matter.  An investigation under my supervision was 

conducted by my investigator, Naleen Jeram.  In handing down this ruling, I have 

relied exclusively on the documentary evidence and written submissions gathered 

during the course of our investigation.   

 

3. The complainant is Katherina Wilhelmina Diergaardt, an adult female, residing in 

Uppington, Northern Cape.  The complainant is represented by Mr P Bergh of Tobie 

Kotze Bergh & De Beer Inc attorneys.   

 

4. The respondent is KWV-Voorsorgfonds, a pension fund duly registered under the Act 

(“the fund”). The fund is represented by Ms Annemie Slabbert of Sanlam Employee 
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Benefits (legal division), the administrators of the fund. 

 

5. Mr Diergaardt was employed within the KWV Group and was also a member of the 

fund.  On 26 November 1998 Mr Diergaardt and Ms Ann-Young Natasha Eiman 

were married in community of property.  However, prior to this marriage, three minor 

children were fathered by Mr Diergaardt, namely, Genevive Bosman (born on 8 

February 1993), Brenville Joodt (born on 31 August 1989) and Chanice De Wee 

(born on 18 September 1996).  On 6 January 1997, Mr Diergaardt nominated his 

sister (the complainant) and Ms Ann-Young Eiman as his beneficiaries.  He 

requested that they each be awarded 50% of the benefit.  On 5 January 2000 Mr 

Diergaadt passed away.   

 

6. A death benefit of R111,918.61, payable by the fund became available for 

distribution.  The benefit was computed as follows: 

 
Lump sum     R112,128.00  

Plus: Equitable share   R  10,970.61 

Total benefit    R123,098.61 

Minus:  Advance for funeral costs  R  10,000.00 

Minus:  Income Tax   R    1,180.00 

Total     R119,918.61 

 

R10,000.00 was paid to the KWV Group, in respect of a loan granted to Ms A E 

Diergaardt for the funeral costs of the deceased.  

 

7. It is common cause that there were five beneficiaries potentially entitled to share in 

the distribution, that is, Ms A E Diergaardt (the widow), the complainant (the 

nominee) and three minor children.  For the purposes of this determination, it is 

unnecessary to fully examine the factual information considered by the fund in 

making an equitable distribution amongst the beneficiaries.  Suffice to say that the 

complainant was financially independent (on her own version), in that she was 
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permanently employed and not financially dependant on the deceased at the time of 

his death. The fund decided to exclude the complainant from sharing in the 

distribution.  40% (R44,767.44) was awarded to Ms Diergaardt and the minor 

children each received 20% (R22,383.72) of the benefit.  The minor children’s 

benefits were placed in trusts and their respective guardians each commenced 

receiving a monthly income.  In addition to the death benefit arising out of the 

pension fund, there was a lump sum payable by the KWV Group Life Scheme, in the 

amount of R84,738.82.  This amount was also distributed between the widow and 

the three minor children in the same ratio of 2:1:1:1.   

 

8. Mr Bergh acting on behalf of the complainant is dissatisfied with the distribution 

effected by the fund, in particular, the exclusion of his client from sharing in the 

benefit.  He claimed that the complainant is entitled to a portion of the death benefit 

on two grounds. Firstly, she was the nominated beneficiary, in terms of which, she is 

entitled to 50% of the death benefit. On the strength of this nomination form alone, 

Mr Bergh argued that the complainant is automatically entitled to a portion of the 

death benefit. In the alternative, Mr Bergh submitted that the deceased during his 

lifetime promised the complainant that he shall finance the tertiary educational costs 

of her minor child.  Accordingly, the complainant requests that 50% of the death 

benefit be awarded to herself. 

 

9. Ms Slabbert acting on behalf of the fund submitted that benefits payable from a 

pension fund organization do not form part of the deceased’s estate and it is not 

possible for the fund to make a distribution in terms of the nomination form.  The 

board’s discretion in this regard is regulated by the Act, in terms of which, it is 

required to make an equitable distribution. She contended that the fund ascertained 

that the complainant was permanently employed, self-supportive as well as the 

owner of a house.  Furthermore, the deceased did not pay any maintenance in 

respect of the complainant or her minor child.  Based on the above considerations, 

the trustees decided to exclude the complainant and her child from the distribution.  
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Accordingly, the fund requested that the complaint be dismissed. 

 

10. Section 37 in its entirety provides various protective measures ensuring that pension 

assets are afforded additional protection under different circumstances.  An example 

of such a protective provision is section 37C of the Act. The distribution in the instant 

matter is regulated by section 37C(1)(bA), which reads: 

 
Notwithstanding anything to the contrary contained in any law or in the rules of a registered fund, 

any benefit payable by such a fund upon the death of a member, shall, subject to a pledge in 

accordance with section 19(5)(b)(i) and subject to the provisions of section 37A (3) and 37D, not 

form part of the assets in the estate of such a member, but shall be dealt with in the following 

manner: 

 

(a) … 

 

(b) … 

 

(bA) If a member has a dependant and the member has also designated in writing to the 

fund a nominee to receive the benefit or such portion of the benefit as is specified by 

the member in writing to the fund, the fund shall within twelve months of the death of 

such member pay the benefit or such portion thereof to such dependant or nominee in 

such proportions as the board may deem equitable: Provided that this paragraph shall 

only apply to the designation of a nominee made on or after 30 June 1989: Provided 

further that, in respect of a designation made on or after the said date, this paragraph 

shall not prohibit a fund from paying the benefit, either to a dependant or nominee 

contemplated in this paragraph or, if there is more than one such dependant or 

nominee, in proportions to any or all of those dependants and nominees…. 

 

11. As I have held previously, section 37C does not permit a death benefit arising out of 

a pension fund organization to form part of the deceased member’s estate.  

Furthermore, the section establishes a mandatory scheme, in terms of which, a 

death benefit has to be distributed.  The section also requires the board of 

management to make an equitable distribution amongst the beneficiaries.  
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Accordingly, the wishes of the deceased expressed in his nomination form is only 

one of the relevant factors to be considered by the board when making an equitable 

distribution.  This factor must be considered together with the ages of the 

beneficiaries, the beneficiaries’ relationships with the deceased, the amount available 

for distribution, the financial status of the beneficiaries including their future earning 

capacities.  In light of all the information considered by the fund, especially the 

complainant’s secure financial status as opposed to that of the other beneficiaries, 

there are no grounds permitting me to interfere with the fund’s decision to exclude 

the complainant from the distribution.   

 

12. Mr Bergh’s contention that the complainant and the deceased during his lifetime 

entered into a contractual arrangement whereby the deceased undertook to cover 

the tertiary educational cost of the complainant’s minor child is problematic in law for 

the following reasons.  On the evidence before me, Mr Bergh has not proved (on a 

balance of probabilities) that such a contract existed.  However, even if such a 

contract did exist, it would not assist the complainant, as all death benefits payable 

by a pension fund do not form part of the estate and have to be distributed in 

accordance with the manner set out in section 37C of the Act.  Such a contractual 

claim (together with any other civil or contractual claims) would lie against the 

deceased’s estate and not his pension fund.   

 

13. Finally, I briefly intend to deal with the deduction of R10,000.00 from the death 

benefit to cover funeral expenses.  This amount was paid to the complainant’s 

employer.  In terms of section 37C(1), the only deductions permissible from a death 

benefit, are a pledge in accordance with section 19(5)(b)(i), the provisions of sections 

37A(3) and section 37D of the Act.  As I have held in previous determinations (see 

Kipling v Unilever SA Pension Fund and Another (as yet unreported)), a deduction 

for funeral expenses is not permitted by this section and therefore unlawful.  

However, it is unnecessary for me to make a definitive ruling on this issue as the 

beneficiary of this deduction, namely, the participating employer and the persons 
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whose rights are affected by the deduction, that is, Ms Diergaardt and the 

deceased’s three minor children are not parties before this tribunal.  Therefore, it 

would be inappropriate to make any finding on this issue. However, the fund is well 

advised to obtain legal advice on the issue of deductions for funeral costs. 

 

14. Thus, for the aforegoing reasons, the complaint is dismissed. 

 

 

DATED at Cape Town this 3rd day of July 2001. 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 


	John Murphy

